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On April 13,2000, Scandinavian Airlines System (" SAS" or “SK") and Flugleidir H.F .-
Icelandair (“Icelandair” or "FI"), and their respective affiliates, filed a Joint Application for
approval of and antitrust immunity for a Cooperation Agreement (hereinafter the “ Joint
Application”). Pursuant to 14 C.F.R. § 302.12, SAS files this Motion requesting that the
Department of Transportation (“Department”) withhold from public disclosure certain proprietary
and commercially sensitive information submitted under seal in connection with the Joint
Application., and that access to al such documents be limited to counsel and outside experts for
interested parties who have filed an affidavit as described in 14 C.F.R. § 302.12(d)(3). The
documents for which such confidential treatment is sought are specifically identified in the “Index

of Confidential Documents’ attached hereto.
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SAS' CONFIDENTIAL DOCUMENTS SHOULD BE PROTECTED FROM
PUBLIC DISCLOSURE

Pursuant to 14 C.F.R. § 302.12, participants in any proceeding before the Department
may request that information submitted to the Department not be disclosed to the public if that
information falls within one of the exemptions from disclosure in the Freedom of Information Act,
5 U.S.C. § 552(b)(1)-(9)("FOIA"). SAS submits that the information for which it seeks
confidential treatment falls within exemptions 3 and 4 of FOIA.

FOIA exemption 4 protects from disclosure “trade secrets and commercial or financial
information obtained from a person and privileged or confidential.” Exemption 4 has been held to
include “information that is not the type usually released to the public and is of the type that, if
released to the public, would cause substantial harm to the competitive position of the person
from whom the information was obtained.” Gulf & Western Industries, Inc. v. United States, 615
F.2d 527,530 (D.C.Cir. 1980)("Gulf & Western”); see also American Airlines. Inc. v. NMB, 588

F.2d 863, 871 (2™ Cir. 1978); National Parks & Conservation Ass'n. v. Kleppe, 547 F.2d 673,

684 (D.C.Cir. 1976); Joint Application of Delta and Virgin Atlantic, Order 94-5-42 (May 28,

1994); Joint Application of United and L ufthansa, Order 93-12-32 (December 18, 1993); Joint
Applicatior, of Northwest and KI.M, Order 93-1-1 1 (January 8, 1993). Exemption 4 is designed
to protect the confidentiality of information which citizens provide to their government, but which
would customarily not be released to the public, and to facilitate citizens' ability to confide in their

government . Sterling

%0 F.2d 698, 709 (D.C.Cir.

1971); Burke Effergy ©%rp—~v—Dept. of Energy, 583 F.Supp. 507, 510 (D.Kan. 1984).
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In order to fall within exemption 4, the information at issue must be: (1) commercial or
financia in nature; (2) obtained from a person outside the government; and (3) privileged or

confidential. Public Citizen Health Research Group v. FDA, 704 F.2d 1280, 1290 (D.C.Cir.

1983); Gulf & Western, supra, 615 F.2d at 529. The information for which confidential treatment

is sought in this case clearly meets this three-part test.

With respect to the first prong of the test, the documents for which SAS seeks confidential
treatment are commercial and/or financial in nature. The documents in question consist of
commercially sensitive, privileged financial traffic and corporate information reflecting the internal
decision-making processes of SAS. Thistype of information is highly proprietary and
confidential, and would not normally be made available to the public. However, this information
is being submitted with the Joint Application so that the Department can expeditiously evaluate
the public benefit that will result from a grant of approval of and antitrust immunity for the
SAS/Icelandair aliance.

With respect to the second prong of the confidentiality test, it is axiomatic that the
information at issue has been “obtained from a person outside the government” (it isbeing
provided by a private entity, SAS).

Finally, with respect to the third element of the test (the “ confidential” nature of the
information), the D.C. Circuit has held that commercial or financial matter is “confidential” for
purposes of exemption 4 if it would not customarily be released to the public by the person from

whom it was obtained and if disclosure of the information islikely to have either of the following




SAS'Motion for Confidential

Treatment of Documents

page 4

effects: (1) to impair the Government’s ability to obtain necessary information in the future; or (2)

to cause substantial harm to the competitive position of the person from whom the information

was obtained. National Parks & Conservation Ass'n. v. Morton, 498 F.2d 765, 770 (D.C.Cir.

1974). SAS submits that the information for which confidential treatment is sought herein clearly
meets the definition of “confidential. "

As noted above, the information contained in the documents listed in the Index is
information that is not normally disclosed to the public, and disclosure of this information would
cause substantial harm to the competitive position of SAS. Indeed, if the documents listed in the
Index were released, competitors would gain valuable insights into the internal strategies,
objectives and business plans of SAS, including the strategies, objectives and plans related to the
proposed SAS/Icelandair alliance. Moreover, disclosure of thisinformation might well impair the
Government's ability to obtain similar necessary information in the future. Accordingly, the
documents that SAS seeks to have the Department withhold from disclosure clearly meet the
definition of’ “confidential” required for such treatment.

Moreover, in addition to exemption 4, FOIA exemption 3 also strongly supports
withholding of SAS' confidential commercial documents in this case. Exemption 3 protects from
disclosure information that is specifically exempted from disclosure by a statute that either
reguires such information be withheld from disclosure or that establishes particular criteriafor
withholding certain information. See 5 U.S.C. § 552(b)(3). Pursuant to 49 U.S.C. § 40115, the

Department “shall” withhold from public disclosure, among other things, information that would
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“have an adverse effect on the competitive position of an air carrier in foreign air transportation.”
In the instant proceeding, release of the information for which SAS has requested confidentiality
clearly would *have an adverse effect on the competitive position of [SAS] in foreign air

transportation. " Accordingly, the documents listed in the Index hereto should be withheld

pursuant to both exemption 3 and exemption 4.

IL ACCESS TO THE CONFIDENTIAL DOCUMENTS SHOULD BE
LIMITED TO COUNSEL AND OUTSIDE EXPERTS FOR INTERESTED
PARTIES
SAS is submitting highly sensitive internal corporate documents which should be accorded
limited access. Such access should be granted only to counsel and outside experts for interested
parties who file affidavits pursuant to 14 C.F.R. § 302.12(d)(3) affirming that they will: (1) use
the information only for purposes of participating in this proceeding; and (2) not disclose the
information to anyone other than counsel or outside experts who have also filed such an affidavit.
The documents in question contain highly sensitive commercial information related to
international planning and strategic decision-making by SAS, and none of this information has
heretofore been released by SAS to the public. Asnoted above, if the documents listed in the
Index were released, competitors would gain valuable insights into the internal strategies,
objectives and business plans of SAS, including the strategies, objectives and plans related to the

proposed SAS/Icelandair aliance.

In order to minimize the risk of harmful disclosure of this sensitive information, access
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should be strictly limited. SAS is separately filing, concurrently with this Motion, five sets of this
information, in sealed envelopes labeled “ Confidential Treatment Requested Under 14 C.F.R.§
302.12; Access Is Limited To Counsel Or Outside Experts Who Have Filed Valid Affidavits.”
The request to limit disclosure to counsel and outside expertsis fully consistent with
Department precedent and policy. For instance, in connection with the United/L ufthansa
application for antitrust immunity cited above, the Department granted the applicants' request to
limit access to certain confidential information to counsel and outside experts for interested
parties who had filed appropriate affidavits. See Order 93-12-32, supra. In so limiting access to
the information, the Department balanced the policies favoring disclosure of information against
the competitive harm to the applicants that would result if access to confidential documents were
expanded, and concluded that “the undue competitive harm to the applicants outweighs the
commenters' need for expanded access to highly sensitive materia . .. ."Id. at p.5. The
Department also noted that “interested parties to this proceeding can obtain adequate advice on
the merits of the application through outside experts and persons authorized to review the

materials.” 1d.; see also Joint Application of American and Canadian International, Order 96-1-6

(January 11, 1996) at p. 3. Access to SAS' internal documents and data in this proceeding should
be similarly restricted in light of the competitive harm to SAS that would result from a broader

disclosure of such confidential information.
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CONCLUSION
For the foregoing reasons, SAS requests that the documents listed in the attached Index of
Confidential Documents be granted confidential treatment and withheld from public disclosure,

and that access to such documents be limited to counsel and outside experts for interested parties

that have filed appropriate affidavits.

Respectfully submitted,

MICHAEL F. GOLDMAN

SILVERBERG, GOLDMAN & BIKOFF, L.L.P.
1101 30" Street, N.W., Suite 120

Washington, D.C. 20007

(202) 944-3305

Counsdl for
SCANDINAVIAN AIRLINES SYSTEM

DATED: April 19, 2000
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Doc. No.

0000001-
0000002

0000003-
0000006

0000007-
0000008

0000009-
000001 1

0000012-
0000013

0000014-
0000015

0000016-
0000017

0000018-
0000019

0000020
0000021

0000022-
0000023

0000024

0000025-
0000026

INDEX OF CONFIDENTIAL DOCUMENTS

Doc. Date

N/A

N/A

N/A

N/A

Apr 2,1998

Oct 13, 1999

February 1998

May 1998

July 1998
August 1998

Jan-Dee 1998

January 1999

February 1999

Doc. Description

SAS Challenges 2000

SAS Versus Continental-Negative

SAS Versus Continental-Positive

Improvement of SAS vis-a-vis

Competition

SAS Minutes of Meeting

Meeting w/ Icelandair

Reporting to STONI (North America)

Reporting to STONI (North America)

Reporting to STONI (North America)
Reporting to STONI (North America)

Reporting to STONI (North America)

Reporting to STONI (North America)

Reporting to STONI (North America)

No. of Pages
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Doc. No. Doc. Date Doc. Description No. of Pages
0000027- April 1999 Reporting to STONI (North America) 2
0000028

0000029- May 1999 Reporting to STONI (North America) 2
0000030

0000031 July 1999 Reporting to STONI (North America) 1
0000032- September 1999 Reporting to STONI (North America) 2
0000033

0000034- October 1999 Reporting to STONI (North America) 2
000003 5

0000036- November 1999 Reporting to STONI (North America) 2
0000037

000003 8- Jan-Dee 1999 Reporting to STONI (North America) 4
0000041

0000042- N/A SAS Minus 2
0000043

0000044 N/A Continental Minus 1
0000045- N/A Sales Platform 2000 18
0000062

0000063- N/A Business Plan (North America 1999) 7
0000069

[note: numbers 0000070-0000074 not used]

0000075- Feb 26, 1999 Icelandair information meeting 11
0000085 (prepared for SAS Marketing & Sales
Division by Curt Lundqvist, Vice-
President, Partnerships & Alliances)
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Doc. No. Doc. Date

0000086- Dec 21, 1999
0000089

0000090- Dec 17, 1998
000009 1

0000092- January 2000
0000105

0000106- Dec 17, 1999
0000109

0000110- Dec 13, 1999
0000114

0000115- Apr 16, 1998
0000116

0000117- Dec 12, 1998
0000118

0000119- Jan 22,1999
0000122

0000123- Mar 9, 1999
0000126

0000127- Apr 6, 1999
0000130

0000131- Apr 20, 1999
0000136

0000137- May 10, 1999
0000140

Doc. Description

Future Co-operation w/ Icelandair
(prepared for SAS Business System
Division by L. Bjerke, Director,
Partner & Commercial Affairs)

Analysis of Co-operation w/ |celandair
(prepared by L. Bjerke)

SAS Intercontinental Routes

FI-SK Meeting (Minutes of Meeting)
FI-SK Meeting (Minutes of Meeting)
SAS Internal Memoranda

(Minutes of Meeting)

SAS Minutes of Meeting

SAS Minutes of Meeting

SAS Minutes of Meeting

SAS Minutes of Meeting

SAS Minutes of Meeting

SAS Minutes of Meeting

No. of Panes

14
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Doc. No.

0000141-
0000146

0000147-
0000152

0000153-
0000158

0000159-
0000162

0000163-
0000166

0000167-
0000170

0000171-
0000173

0000 174-
0000194
0000195-

0000196

0000197-
0000210

0000211-
0000212

0000213-
0000214

Doc. Date

Jun 3,1999

Jun 18, 1999

Sep 21, 1999

Oct 8, 1998

Feb 16, 1998

Jan 4,1998

May 5, 1998

May 12, 1998

Jun 22,1998

Nov 4/5, 1998

Dec 14, 1998

Feb 18, 1999

Doc. Description

SAS Minutes of Mesting

SAS Minutes of Meeting

SAS Minutes of Meeting

SAS Minutes of Meeting

MD Report to Board Meeting

MD Report to Board Meeting

MD Report to Board Meeting

SAS Intercontinental Activity
(PM prepared by STONN-H
before Board Meeting)

MD Report

SAS Business Plan 1998-2002

MD Report to Board

MD Report to Board

No. of Pages

21

14
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Doc. No.

0000215-
0000217

0000218-
000022 1

0000222-
0000224

0000225-
0000228

0000229-
000023 1

0000232-
000024 1

0000242-
0000243

0000244-
0000245

0000246-
0000249

0000250-
0000254

Doc. Date

May 6, 1999

Nov 8, 1999

Aug 30, 1998

Oct 6, 1999

Nov 10/11, 1999

Nov 10/11, 1999

Dec 15, 1999

Feb 7, 2000

Mar 29, 1999

Mar 2000

Doc. Description

MD Report to Board

MD Report to Board

MD’s Operations Report

MD Report to Board

MD Report to Board

SAS Business Plan 2000-2003

MD Report to Board

MD Report to Board

Letter from SAS (K. Lundqvist) to
Icelandair (P. Eriksson) re:
Cooperation Proposal

SAS O&D Top City Pairs
(YE9/30/99)

No. of Panes

10



CERTIFICATE OF SERVICE

| hereby certify that | have this date served a copy of the foregoing Motion of
Scandinavian Airlines System for Confidential Treatment of Documents Under 14 C.F.R.302.12

on the persons on the attached Service List by causing a copy to be sent viafirst-class mail,

postage prepaid.

Wi clarl Corddmon—

Michael F. Goldman

DATED: April 19, 2000



James W. Tello

Filler, Weller & Tello, P.C.
117 N. Henry Street
Alexandria, VA 22314-0784

Carl B. Nelson, Jr.
Associate General Counsel
American Airlines, Inc.
110117 Street, N.W.
Suite600

Washington, DC 20036

William G. Doherty
7337 W. Washington Street
Indianapolis, IN 4625 1-0609

John L. Richardson

Seeger, Potter., Richardson, Luxton, Joselow &
Brooks

2121 K Street, N.-W., Suite 700

Washington, DC 20037

Allan W. Markam
273336% Street, N. W.
Washington, DC 20007-1422

WilliamsC. Evans

Verner, Liipfert, Bernhard, McPherson
and Hand, Chartered

90115% Street., N.W., Suite 700

Washington, D:C 20005

William H. Callaway, Jr.

Zuckert, Scoutt & Rasenberger, L.L.P.
88817" Street, N.W., Suite 600
Washington, DC 20006

R. Bruce Keiner

Lorraine B. Halloway

Crowell & Moring, L.L.P.
1001 PennsylvaniaAve,,N. W.
Washington, DC 20004-2595

Hershel Kamen

Managing Director

International & Regulatory Affairs
Continental Airlines, Inc.

1600 Smith Street, HQSGV, Suite 83 1F
Houston, TX 77002

SERVICE LIST

Malcolm L. Benge

Zuckert, Scoutt & Rasenberger, LLP
888 17" Street, N.W., Suite 600
Washington, DC 20006

Roger Fones

Chief, Transportation, Energy & Agriculture
Section Antitrust Division

U.S. Department of Justice

325 Seventh Street, N.W., Suite 500

Washington, DC 20530

ThomasWhite

Deputy Assistant Secretary for
Transportation Affairs (Acting)
U.S. Department of State

2201 C Street, N.W., Room 5830
Washington, DC 20520

Russdll Bailey

Air LinePilotsAssociation
1625 Massachusetts Ave., N.W.
Suite 800

Washington, DC 20036

DennisBarnes

Morgan, Lewis & Bockius

1800 M Street, N. W., Suite 900N
Washington, DC 20036

Donald T. Bliss

O’Melveny & Myers

555 13" Street, N.W., Suite 500W
Washington, DC 20004

Edward J. Driscoll

President and Chief Executive
National Air Carrier Association
1730 M Street, N.W., Suite 806
Washington, DC 20036

Alfred J. Eichenlaub

Senior Vice President and General Counsel Polar

Air Cargo, inc.
100 Oceangate, 15 Floor
Long Beach, CA 90802



Robert E. Cohn

Shaw, Pittman, Potts & Trowbridge
2300 N Street, N.W.

Washington, DC 20037

R. Tenney Johnson
2121K Street, NW.
Suite80o

Washington, DC 20037

Tom Lydon

Director of Government Affairs
Evergreen Ini’1 Aviation, Inc.
1629 K Street., N.-W., Suite301
Washington, DC 20006

Nathanial P. Breed, Jr.

Shaw, Pittman, Potts & Trowbridge
2300 N Street, N.W.

Washington, DC 20037

Marshall Sinick

Squire, Sanders& Dempsey

1201 Pennsylvania Ave., N.W., Suite 500
Washington, DC 20004

Moffett B. Roller

Roller & Bauer

1350 Eye Street, N.W., Suite 200
Washington, DC 20005

Robert P. Silverberg

Silverberg, Goldman & Bikoff, L.L.P.
1101 30™ Street, N.W., Suite 120
Washington, DC 20007

Robert Beckman

Bode & Beckman

1150 Connecticut Avenue, N. W.
Ninth Floor

Washington, DC 20036

David Kirstein

Baker & Hostetler, L.L.P.
1050 Connecticut Ave.,, N.W.
Suite1100

Washington, DC 20036

Theodore |. Seamon

Hewes, Gelband, Lambert & Dann, PC.
1000 Potomac Street, N.W.

Suite300

Washington, DC 20007

Morris R. Garfinkle

GKMG Consulting Services, inc.
1054 31% Street, N.W.

Cand Square, Suite 200
Washington, DC 20007

Eileen Gleimer

Boros & Garofalo, P.C.

1201 Connecticut Ave., N.W., Suite 700
Washington, DC 20036

Paul L. Gretch

Director, Office of Internationa Aviation
U.S. Department of Transportation

400 Seventh Street, S. W., Room 6402
Washington, DC 20590

Don H. Hainbach

Boros & Garofalo, P.C.

1201 Connecticut Ave., N.W., Suite 700
Washington, DC 20036

Brian T. Hunt

American Trans Air

P.O. Box 51609
Indianapolis, IN 46251-0609

Robert W. Kneisley

Associate General Counsel
Southwest Airlines, Inc.

1250 Eye Street, N.-W., Suite1110
Washington, DC 20005

Richard J. Leidl

Reid & Priest

701 Pennsylvania Ave., N.W., Suite 700
Washington, DC 20005

Megan Rae Rosia

Associate General Counsel
Northwest Airlines, inc.

90115™ Street, N.W., Suite 310
Washington, DC 20005

Evelyn Sahr

Condon & Forsyth
1016 16™ Street, N.-W.
Washington, DC 20036



Jeffrey A. Manley

Wilmer, Cutler & Pickering
2445 M Street, N.W.
Washington, DC 20037

Pierre Murphy

One Westin Center

2445 M Street, N.W., Suite 260
Washington, DC 20037

Dennis N. Barnes
Morgan, Lewis& Bockius
1800 M Street, N.W.
Suite600N

Washington, DC 20036

Stephen Gelband

Hewes, Gelband, Lambert and Dann, P.C.

1000 Potomac: Street, N.-W.
Suite300
Washington, DC 20007

David L. Vaughan

Kelley, Drye & Warren

1200 19 Street, N. W., Suite 500
Washington, DC 20036

Lawrence M. Nagin
ExecutiveVicePresident

Corporate Affairs, and General Counsel
USAirways, Inc., Crystal park Four
2345 Crystal Drive

Arlington, VA. 22227

Julie Sorenson Sande
World Airways, Inc.
13873 Park Center Road
Suite 490

Herndon, VA22071

Jeffrey N. Shane

Wilmer, Cutler & Pickering
2445 M Street, N.W.
Washington, DC 20037

Richard P. Taylor

Steptoe & Johnson, L.L.P.
1330 Connecticut Ave.,, N.W.
Washington, DC 20036

Rachel B. Trinder

Zuckert, Scoutt & Rasenberger, L.L.P.
888 17" Street, N.W.

Washington, DC 20037

Director of Flight Standards
Federal Aviation Administration
800 Independence Ave., S.W.
Washington, DC 20591

W &ebalD Colotmo—

Michael F. Goldman



